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My employee took FMLA leave 
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leave but has not returned to 
work. Can I fire him?
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Watering The Future
Support grows for fully funding the statewide water 
plan.
The Texas Association of Business entered this year in 
strong support of funding the state’s water plan. Having a 
steady supply of water is critical, not only to all of us, but 
to the economic future of Texas. Businesses won’t move 
here and new jobs won’t be created without it.
“Being able to set up a new revolving fund to pay for water projects throughout 
the state using Rainy Day Fund money is a huge win for the people of Texas 
and for Texas businesses,” says TAB President and CEO Bill Hammond. “We 
are confident that lawmakers will approve this new fund to pay for these water 
projects. They are vital to keeping Texas competitive in the race to bring new 
businesses and new jobs to Texas.”

One of the bills that would set up the funding mechanism is sponsored by 
Amarillo Senator Kel Seliger. “It will help leverage the money that they (cities) 
will inevitably bond, but they’ll secure their bonds with utility revenues,” Senator 
Seliger explained at a TAB Legislative Breakfast in February. “It’s a guaranteed 

source that doesn’t impact tax burdens as a 
general rule for the citizens.”  

Seliger says unfortunately it took a 
statewide drought to push this issue to the 
forefront and secure funding. “To be able 
to plan 50 years ahead in a political body 
is a rare opportunity.”  

Senator Seliger said the statewide water 
plan and building projects necessary 
to meet our future water needs go a 
lot farther than just digging a bunch 
of reservoirs. In fact, he believes there 
may not be many of reservoirs at all. “I 
think new technologies and emerging 
technologies are going to be some of the 
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Keeping the tap running will take 
more funding.



Workforce

My employee took FMLA leave for his own health 
condition. He has now exhausted his FMLA leave 
but has not returned to work.  Can I fire him?

Unfortunately, the answer is “it depends.” Under the 
FMLA, an employee may take up to 12 weeks of leave 
for FMLA-qualifying reasons, including the employee’s 
own serious health condition. If the employee fails to 
return to work after exhausting this leave, the FMLA 
does not require an employer to provide any additional 
leave. Accordingly, the employer does not violate the 
FMLA if it discharges the employee for failing to 
return to work.   

However, discharging the employee may run afoul of the ADA. According to the 
EEOC, an employer may be obligated to provide additional leave as a reasonable 
accommodation under the ADA. What amount of additional leave, if any, is 
“reasonable” is an individual inquiry dependent on the particular circumstances 
of the employee involved.  

Of course, the ADA does not require that additional leave be automatically 
granted. Rather, employers must engage in an interactive process with the 
employee to determine whether a reasonable accommodation, including 
additional leave, can be granted.

To avoid potential risk, employers should communicate with employees at 
various stages of their FMLA leave to determine whether they intend to return 
to work upon the conclusion of their leave or whether they need an extension of 
their leave. Employers should document all these instances of communications.  

If an employee fails to return to work upon the expiration of his/her leave, the 
employer should send another letter advising the employee of the expiration of 
his/her FMLA right to reinstatement. The employer should then provide the 
employee with another opportunity to present any issues regarding his/her ability 
to return to work. If no additional information is received about the employee’s 
condition, the employee can then be advised that his/her employment has been 
terminated. The key is that each employee must be viewed individually, as the 
ADA prohibits employers from automatically discharging employees after they 
exhaust a set time of leave.  

As this is an area on which the EEOC has focused in recent years, you should 
consult an attorney if you have any questions or concerns about the interplay 
between the FMLA and ADA.

Employment Relations questions?

Don’t forget to call TAB’s Employment Relations Hotline 
for your next HR Question 

1.800.856.6721, ext. 164 or E-mail smcgee@txbiz.org
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TAB has been asked several times 
about the issue of an employer 
looking at a prospective employees 
Facebook page or other social media 
posts. There’s also the question of 
employers asking for, or demanding, 
a prospective or current employees 
sign in information. In both 
cases, employers are entering into 
territory that is full of potential legal 
consequences and lawsuits.

“I always advise employers not 
to ask for that information and 
not to look at it,” said TAB Vice 
President of Government Affairs 
Cathy DeWitt. “If you get 
into a person’s Facebook 
page or other social media 
you run the risk of seeing 
privileged information, such 
as a potential employees’ 
pregnancies, that you aren’t 
supposed to consider when 
hiring someone. That can 
set you up for a lawsuit if 
that potential employee 
believes he or she were 
not hired because of that 
information.”

There is legislation that has 
been filed that would make 
it illegal for a potential employer 
to even ask for password and sign 
in information in the first place. 
TAB is opposing that legislation, 
even though it does not support the 
idea of employers asking for that 
information. “While the legislation 
might mean well, it will also have 
the effect of opening up employers 
to more lawsuits, which is something 
TAB just can’t support,” said 
DeWitt.

There is a very fine line here because 
depending on someone’s security 
settings on their Facebook page, 
all of their information may be 

public. That, however, will not stop 
the possibility of lawsuits if some 
of that information is considered 
privileged by labor law. There may 
also be some exceptions, such as a 
case in Michigan, where a registered 
nurse was fired for abusing the 
Family Medical Leave Act. In this 
case, her fellow employees, who were 
her Facebook friends, voluntarily 
reported her posts which led to her 
firing. In that case, the information 
was properly obtained, but 
demanding that employees report 
posts would be a different matter.  

“The best advice I could give an 
employer is to seek legal counsel 
if they plan on trying to use any 
information obtained through 
social media for hiring purposes 
or when accusing an employee 
of misconduct,” said DeWitt. “It 
is never a good idea to demand 
sign in information or demand 
that employees report the on-line 
social media activity of their fellow 
workers. With that said, I believe 
that if someone posts something on 
their page that is in violation of your 
company policy that someone will 
see it and voluntarily report it.”

To Facebook Or Not To Facebook
Asking for sign in not recommended.
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TAB recommends against asking for 
social media sign in information.

Watering The 
Future
continued from page one
most significant. For example, 
desalinization and reuse. Gone are 
the days that we’re going to water 
golf courses and public parks with 
produced water, we’re going to use 
recycled water.”

He also says desalinization is 
something you are going to 
hear more and more about.  
“Desalination is going to be a 
huge technology. If you draw 
a 150 mile mark from Corpus 
Christi, it’s about half the people 
from the State of Texas, and where 
you have an unlimited thirst for 
water, to have an inexhaustible 
supply is a good situation,” said 
Seliger. “Cities as far away as 
Dallas have water rights in Toledo 
Bend reservoir, which is a great 
place to put desalinated water. It’s 
an expensive technology, but over 
time, what we’re going to see is 
that it’s going to be too expensive 
not to use it.”

 “Obviously the cost will come 
down over time. Certainly we’ve 
seen that hapeen already,” said 
Hammond.

Getting the state water plan 
finally funded after all these 
years is going to be one of the 
signature wins for business in the 
2013 Legislative Session. “This 
will allow Texas to meet its water 
needs for the next 50 years and 
will give businesses the assurance 
that they can come to Texas 
and not have to worry about 
the availability of water,” asserts 
Hammond. “This will also take 
away an argument already being 
used by other states that Texas isn’t 
prepared to meet the water needs 
of the future.”



MEMBER Profile
OneStar Foundation – Building 
a Stronger Nonprofit Sector for a 
Better Texas
OneStar Foundation, headquartered in Austin, knows 
that healthy, sustainable communities include not only a 
welcoming environment for business but 
also a vibrant nonprofit sector effectively 
serving Texans. OneStar connects business, 
government, faith-based and community 
organizations, and foundations to 
resources and information about the 
nonprofit sector.   

The Texas nonprofit sector is a powerful 
economic force in our state. Our state’s 
nonprofit sector employs more than eight 
times as many workers as its utilities 
industry, nearly five times the state’s oil and 
gas extraction industry, and twenty percent 
more than all of Texas state government. 
What’s more, those employees earn close to 
$17 billion in wages annually, translating 
into roughly $1.6 billion in state and local 
tax revenues. 1

Achieving measurable impact in education, 
health care, and any number of social concerns, requires 
a coordinated approach involving policy makers, state 
agencies, foundations, businesses, and nonprofit leadership. 
With this in mind, OneStar promotes innovative public 
private partnerships to drive community solutions. 
Recognized as a neutral convener, OneStar was directed 
by legislation to chair an interagency council of high level 
liaisons from 25 state agencies, charged with making 
it easier for nonprofits to work with state government. 
OneStar also administers the Nonprofit Management 
Alliance of Texas (NMAT), promoting high quality, 
affordable management and governance resources and 
consulting services for Texas nonprofits.  

Elizabeth “Liz” Darling is the President and CEO 
of OneStar Foundation, a position to which she was 
appointed by Texas Governor Rick Perry in 2009. Not 
long after beginning her career with OneStar, Darling 
was named Woman of the Year in Nonprofit and Social 
Services by the National Association of Professional and 
Executive Women (NAPEW). Darling is actively involved 
in the community, serving on many boards, including 
TAB’s. She is skilled in handing public service and policy at 

the local, state, and federal levels. The knowledge Darling 
has gained from such experiences has given her perspective 
on the value of TAB’s work.

“Belonging to TAB gives us additional credibility,” 
explains Darling. “TAB understands the importance 
of bringing business, government, nonprofits and 
philanthropy together for greater collective impact than 

any one sector can have alone.”

To strengthen the sector further, OneStar 
developed the Texas Connector, an 
online interactive geo-mapping tool 
of the nonprofit sector that includes 
socioeconomic and demographic data in a 
user-friendly system. The Texas Connector 
has the most robust statewide nonprofit data 
set of any in the country.  

The Texas Connector’s powerful 
combination of nonprofit and demographic 
data provides users the insight needed to 
better understand the issues in their regions, 
helping to advance causes and achieve 
community change through cross-sector 
collaboration. 

OneStar’s work, purpose, and determination 
are helping to build a better, stronger Texas.
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“TAB understands the 
importance of bringing 
business, government, 
nonprofits and 
philanthropy together for 
greater collective impact 
than any one sector can 
have alone.”

- Liz Darling, 
President/CEO, 

OneStar Foundation

Left to Right: Daniel Dunlop, Texas State Program Specialist, Corporation 
for National and Community Service; Liz Darling, President/CEO, OneStar 

Foundation; Terry Gunnell, Director, Texas State Office, Corporation for 
National and Community Service; Emily Steinberg, Associate Director of 

AmeriCorps, OneStar Foundation

1  Texas Nonprofit Employment Update by Lester M. Salamon and 
Stephanie Lessans Geller (Baltimore: Johns Hopkins Center for Civil 
Society Studies, July 2010). The full text of this report is available on the 
OneStar Foundation’s website (www.onestarfoundation.org) and the Johns 
Hopkins Center for Civil Society Studies website (www.ccss.jhu.edu).



Q u o t e s

“ The governor has said 
repeatedly that he 
doesn’t see an avenue 
to accept the money. if 
that’s the case, then it’s 
highly unlikely.”

–  Bill Hammond in the El 
Paso Times talking about 
Medicaid expansion

“ we are certainly 
receiving back channel, 
not publicly, that there 
is a lot of crawfishing 
going on on the 
part of the four-year 
institutions.”

–  Bill Hammond in 
the Houston Chronicle 
talking about support 
for the bill tying higher 
education funding to 
completion rates

“ our concern is we are 
not graduating enough 
children who are career 
or college ready.  Half 
of our high school 
graduates have to take 
remedial courses when 
they get to college.”

–  Bill Hammond in the 
Dallas Morning News 
speaking on the drive 
to weaken our school 
accountability system.

The Texas Association of Business has 
used all kinds of communicate tools 
in the past to communicate our mes-
sage to the public. February, however, 
marked a first, using an airplane pull-
ing a banner over the State Capitol. 
The banner read, “Is 37 percent cor-
rect on algebra too hard? TAB.”
“Our goal was to let lawmakers 
know the low passing standard on 
the algebra end-of-course exam,” 
explains TAB President and CEO 
Bill Hammond. “We have heard a 
lot about the pressure put on kids 
to pass these tests, but it only takes 
37 percent of the answers being 
correct to pass these tests. Randomly 
marking any answer on the test will 
allow a student to get 25 percent 
right, so 37 percent isn’t that high a 
mark.”
The idea was to tell lawmakers that 
while the tests are harder and ask 

more detailed questions, students 
should be able to pass them if they 
are being taught in class what the 
Texas Essential Knowledge and Skills 
(TEKS) tells us they should.  

“The end-of-course exams are 
supposed to track the TEKS,” says 
Hammond. “If we are teaching what 
the state mandates, then these tests 
should be passable. The end-of-
course exams were supposed to act 
like a final exam, but unfortunately 
the way they were initially 
administered made it impossible 
for them to act as such. Now, 
again, because of the way they were 
initially administered, lawmakers 
are under pressure to do away with 
most of them. That doesn’t serve our 
students or our business community. 
It will only lead to more students 
unprepared for college or the 
workplace.”
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Highflying Message

TAB takes to the air to promote accountability
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Water Is A Top Priority

Most of us have never turned on the 
tap and not had water come out. 
This state must take action to ensure 
that it stays that way, and the good 
news is that it appears lawmakers are 
heading in that direction.  

There was good news and bad news 
in a recent Texas Tribune/UT Poll. 
The good news is that people seem to 
be willing to pay for water projects. 
Thirty nine percent said they would 
approve a surcharge based on water 
usage to fund water projects, while 
another 25 percent support what is 
being considered by the Legislature, 
using Rainy Day Fund money to 
set up a revolving fund to pay for 
projects. 

The bad news is that many Texans 
don’t see water as a top priority. 
Only six percent said it should be 
a top priority. That means that it’s 
up to the people who support fully 
funding the water plan to tell the 
story of why it’s important and 
why setting up a revolving fund to 
provide seed money for local projects 
is the best answer.

The current plan would use up to $2 
billion from the Rainy Day Fund to 
set up a new fund. Interest from that 
$2 billion will be used as seed money 

to get local water projects moving. 
With that money available, it is my 
hope that these projects, many of 
them that have been on the table 
for years waiting for funding, will 
finally be built. There is no doubt 
that we need them. Here’s the best 
part of the plan: we can set up this 
fund without any new taxes or fees at 
the state level. Yes, it is possible that 
some local fees could go up, but at 
least a state tax or fee increase won’t 
be added on top of those local fees.  

Texas is in the middle of a drought 
of record. Many lakes and reservoirs 
are far below normal levels. Other 
states are seeing this and are ready 
to use it against us; in fact, some 
already are. Whether it is brought 
up in back room meetings or put 
right out in front in economic 
development ads, rest assured, not 
having enough water will be held 
against us. One of the first things a 
company moving to Texas considers 
is the availability of water. Another 
top economic priority is growing 
manufacturing in Texas. Successfully 
bringing more manufacturing jobs 
to Texas will take a stable supply of 
water. Without it, those jobs will go 
to another state that can offer that 
stable supply.

The economic impact of the state 
doing nothing would be incredibly 
devastating. At a time when Texas is 
a job creation leader, and at the top 
of most company’s lists when they 
consider a move. This is certainly 
not the time to do anything to 
jeopardize our economic future.

What may be the most shocking 
poll result is that 23 percent of those 
questioned view water, and funding 
new water projects, as a “secondary” 
priorities. The biggest priorities 
for business are almost always 
education, water and transportation, 
and there is a reason for that: all of 
those things have a direct impact 
on the workforce. Without all those 
factors, jobs dry up quicker than 
Lake Travis in August. It really 
surprises me that water would 
ever be considered by anyone as 
a secondary priority, if only for 
the fact that we literally can’t live 
without it. 

I guess it goes back to how I started. 
People assume that water will always 
be there when they turn on the tap. 
Without the development of new 
water resources, the day is coming 
when the tap will run dry.
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